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SESSION OBJECTIVES
1. Recognize various family structures of
LGBTQ elders
2. Discuss the changing legal climate for
LGBTQ elders
3. Discuss issues related to LGBTQ long term
care and housing needs
4. Examine issues related to LGBTQ elders with
regard to advance directives and living wills

Types of Laws
Federal

State

Local

Anti-discrimination and civil rights

Divorce and family matters

Rent laws

Bankruptcy

Wills, inheritances, and estates Zoning

Immigration

Real estate and other property

Social Security and Supplemental
Security Income (SSI)

Business contracts

Patent and copyright

Personal injuries / Workers
compensation

Federal criminal laws (ex: tax
fraud)

Welfare, public assistance, or
Medicaid matters

Local Safety

Criminal matters
(Legal Aid Society of Northeastern New York)
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LGBT People in Criminal
Justice System
Entering
the
System

• At risk d/t: discrimination, discriminatory law enforcement, and harmful
policing strategies
• 7.9% of prison population is LGBTQ, compared to 4% in general population
• 21% of trans women and 10% of trans men experience incarceration, compared
to 5% of general population

In the
System

• Discrimination in legal proceedings, leading to more incarceration
• Inhumane treatment in prison, including sexual assault and
solitary confinement

After
Release

• Re-entry programs do not respond to needs of LGBT people
• Discrimination against people with criminal record on top of
discrimination against LGBT people limits opportunities for housing
and employment
(Center for American Progress, 2016, Lambda Legal, 2015)

Spotlight: Robert Pinter
•
•

•
•

(Photo Credit: Vadim Shepel, GayCity News)

•

One of over 40 men to be arrested for prostitution at adult
film stores in Manhattan in 2008-2009
Robert was approached by a handsome young man (an
undercover cop) while in the store and agreed to leave with
him for consensual sex
As they were leaving, the man offered to pay him $50 –
Robert was confused and did not say anything
He was pushed against a wall by men who did not show
police identification. “"I thought I'd been set up by a gang,"
he said. "I asked them why they were doing this to me. I was
totally clueless. They handcuffed me and said, 'Why the f--do you think we're arresting you — loitering for the purpose
of prostitution.'“
Robert spent about 17 hours in jail and was encourage to
plead guilty to “disorderly conduct”
(Humm, 2009)

Spotlight: Meagan Taylor
•

•

•

Driving with a friend to a funeral, stayed at a
Drury Inn (a chain where she was a regular
customer) in Des Moines, IA
At check in, the staff gave her a hard time
because her ID had her old name and “male”
gender marker.
Staff called the police on them as “two men
dressed as women” who they suspected of
prostitution.

(Photo Credit: Lambda Legal)

•
•

•

Megan awoke to police banging on the door the next morning and arrested her for
carrying her hormones without a prescription.
She spent 8 days in a solitary medical unit until supporters raised enough money
for her bail
ACLU helped get her case dismissed
(Taylor, 2015)
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Family of LGBT Older Adults
Partners
About half have partners, 20-30%
live with partners

Children
25-40% of men and 50-65% of
women have children

Chosen Family:
Can include close friends, former partners,
neighbors, and community members. A survey of
LGBT older adults found that 76.8% had a close
friend they were in regular contact with.
(Grossman, 2006, Brennan-Ing, Seidel, Larson, & Karpiak, 2014)

LGBTQ Families of Choice
Remember, Older LGBTQ adults may be:
- Estranged from their families of origin
- Not “married” or “partnered”
- Not OUT

Why Marriage?

1,138 Federal Rights and Benefits

Insurance benefits for government employees
Social Security Survivors' benefits
Benefits for military spouses

Filing of joint tax returns
Immigration protections for binational couples
(Davidson, 2013)

Defense of Marriage Act

• Enacted in 1996 until President Bill Clinton
• Section 2 allowed states to refuse to
recognize same-sex marriages granted under
the laws of other states
• Section 3 defined marriage for federal
purposes as the union of one man and one
woman
(Clinton Digital Library, Georgetown Law Library)

Supreme Court Rulings
Edith Windsor and Thea Spyer, partners
for 44 years, married in 2007.

Jim Obergefell and John Arthur,
partners for 22 years, married in 2013.

After Thea dies and leaves estate to Edith,
IRS refuses her the estate tax exemption
for surviving spouses.

John was terminally ill in 2013 and
wanted the state of Ohio to list Jim as
surviving spouse on his death
certificate.
(ACLU Ohio, ACLU, 2014)

Supreme Court Rulings
Supreme Court sides with Edith in
Windsor v. United States in 2013

Supreme Court sides with Jim in
Obergefell v. Hodges in 2015

DOMA Section 3 found unconstitutional DOMA Section 2 found unconstitutional
– the federal government must recognize
– all states must recognize same sex
same sex marriages.
marriages.
(ACLU Ohio, ACLU, 2014)
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Financial Concerns

(Movement Advancement Project & SAGE, 2017)

Why?
• Bullying and harassment in
school leads to lower
education levels
• Employment
discrimination leads to
lower lifetime income and
savings
• Marriage bans meant a
lifetime of higher costs for
health insurance, taxes,
legal fees, etc…
(Justice in Aging, The National LGBT Task Force, Services
and Advocacy for GLBT Elders, Lambda Legal, The National
Center for Lesbian Rights, The National Center for

Spotlight: Miss Major GriffinGracy

Photo credit: Timothy Greenfield-Sanders from HBO’s “The Trans List”.
Accessed from https://fundly.com/missmajor#gallery/4

• Trans elder and long-time activist
• Veteran of Stonewall riots
• 4 decades of work supporting trans
women of color, often done without
pay
• Kicked out of college for presenting
as a woman
• Fired from many jobs because she
was trans

• Had to support herself through survival work
• Ended up incarcerated for 5 years
• Result: Miss Major has very little income or savings to support
herself and lives off of community donations
Wong, 2015, Miss Major’s Monthly Fundraising Circle
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Senior Housing Discrimination

(Movement Advancement Project & SAGE, 2017)

200 tests across 10 states, same-sex
couple discriminated against in 96 of
them
• Offered fewer options (or told none
available)
• Quoted higher fees
• More extensive application process
• No offer of financial
incentives/promotions
• Only given information about 2
bedroom apartments when
information about 1 bedrooms
requested
(Equal Rights Center, 2014)

Long Term Care Facilities

Source: Justice in Aging et al, 2015

• Verbal and physical harassment
from other residents
• Refused admission/readmission or
abruptly discharged
• Verbal or physical harassment from
staff
• Staff refusal to accept medical power
of attorney from partner or spouse
• Restriction of visitors
• Staff refusal to call transgender
person by their preferred name and
pronouns
• Staff refusal to provider basic
services
• Staff denial of medical treatment
(Justice in Aging et al, 2015)

Spotlight: Marsha Wetzel
• Partner of 30 years died in
November, 2013
• Partner’s family took
possession of their home and
Marsha was evicted
• Marsha moves into a nursing home where she is harassed by the residents
• Staff does nothing to stop the harassment
• Lambda Legal files lawsuit against nursing home in 2016 but US District
Court dismisses it
• August, 2018: Seventh Circuit Court of Appeals reverses decision and states
that landlord can be held liable for discrimination by other tenants under
the Fair Housing Act
(Noori Farzan, 2018, Lambda Legal)
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Social Security Benefits
• Dave Williams and Carl Allen, Kathy
Murphy and Sara Barker
• Married but living in states that did
not recognize marriage
• One partner died before Obergefell
decision made same-sex marriage
legal in every state
• Both sued SSA for survivor’s benefits
• August, 2015: SSA announced they
would retroactively apply same-sex
marriage recognition to cases like this
(Sommer, 2015)

Social Security Benefits
• Frederick Colosimo and Harvey,
together since 1971, married as
soon as they could in November,
2013.
• Harvey died in 2014
• SSA denying spousal benefits
because they were not married 9
months
• January, 2019: Lambda Legal files
motion against SSA
(Lambda Legal)
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Anti-Discrimination
Protections: Federal

Photo Credit: Tom Williams / CQ Roll Call via AP Images, accessed
from nbcnews.com

• No federal protections against
discrimination on the basis of
gender identity and sexual
orientation
• Some existing civil rights laws
have been interpreted by the
courts to protect LGBTQ people
(ex: Title IX)

• Equality Act passed in House May, 2019 would amend Civil
Rights Act to include sexual orientation and gender identity as
protected categories
(Human Rights Campaign, National Center for Transgender Equality, NAACP, 2019)

Anti-Discrimination
Protections: State by State

(Movement Advancement Project. "Equality Maps: State Non-Discrimination Laws.“)

Spotlight: Gerald Lynn
Bostock
• Began working for Clayton County, GA in child
welfare services in 2003, always received good
performance reviews
• Joined a gay softball league in February, 2013
• Ridiculed by co-workers
• Clayton County performed audit on Gerald
Bostock’s program in April, 2013 and fired him in
June, 2013 for “conduct unbecoming a county
employee”
• Bostock sued employee but federal court dismissed case because Georgia
does not have employment protections based on sexual orientation
• Appeals court upheld decision
• Case moves to U.S. Supreme Court in Fall, 2019
(Rankin, 2019)

Healthcare Discrimination
2010 survey of LGBT patients found that discrimination in
healthcare very common, experienced by:
• 56% of LGB respondents
• 70% of transgender or gender nonconforming respondents
(Lambda Legal, 2010)

Is this illegal?
• ACA banned discrimination on the basis of gender identity and
opened option to protect people on basis of sexual orientation
• Providers try to claim religious exemptions from these laws
• HHS establishes new office of “Conscience and Religious Freedom”
in January, 2018, issues final conscience rule 5/2/19 – concern
that this will increase discrimination against LGBT people
(Lambda Legal, 2018, HHS Press Office, 2019)

Spotlight: Jionni Conforti

Lambda Legal

• Scheduled a hysterectomy as medically
necessary treatment for gender dysphoria
• His surgeon only had admitting privileges at a
Catholic hospital
• The hospital cancelled his surgery due to
religious objections to the procedure
• Lambda Legal filed a lawsuit in January, 2017,
arguing that the hospital is in violation of nondiscrimination provisions in the Affordable
Care Act
(Lambda Legal, 2017)

Looking Forward
• 1987 Nursing Home Reform Act – ensures dignity, privacy, and
respect for all nursing home residents
• Medicare and Medicaid funds cannot be used to promote religious
beliefs/proselytize
• Final Rule on Section 1557 of Affordable Care Act: healthcare
providers that receive federal funds cannot discriminate against
transgender people
• Human Rights Campaign: rates healthcare organizations on how they
treat LGBT people, will start rating long term care facilities
• SOGI Meaningful Use – HHS now requires sexual orientation and
gender identity to be recorded in electronic health records  will help
identity health disparities experienced by LGBT community
(U.S. Department of Health and Human Services, The National Long-Term Care Ombudsman Resource Center, National
Resource Center on LGBT Aging, Lambda Legal, National LGBT Health Education Center, 2018, Kozuch, 2019)
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Advance Directives - Types
• State specific documents that allow a person to specify their
health care wishes should they become unable to make or
communicate their own decisions
• Living Will: allows an individual to specify treatment
preferences if they become incapacitated (i.e: what
treatments you do and do not want to keep you alive, organ
donation, pain management)
• Power of Attorney for Healthcare: allows an individual
to designate who will make their medical decisions if they
become unable to make decisions or communicate them

Advance Directives – Process
and Tips
• Get state specific FREE forms online (ex: caringinfo.org) or in
the hospital
• Complete multiple originals in blue ink (must be signed by
witness and notarized)
• Make sure you, your primary care provider, and your
agent/designated person have copies
• Carry a copy when you travel and place card in your wallet
stating that you have advance directives and where they are
• Discuss your preferences with family, friends, and providers
• Consider using online registry (ex: uslivingwillregistry.com)
(Mayo Clinic)

Advance Directives - Issues
• LGBTQ older adults more likely to
depend on friends or unmarried
partners than next of kin for
caregiving
• Without advance directive, decision
making will default to “next of kin”
• Advance directives may not be
available or may be ignored by
hospital staff during emergencies
(Shiu, Muraco, & Fredriksen-Goldsen, 2016, Boyd, 2017, National Resource Center on LGBT Aging, 2011)

Spotlight: Michael Tartaglia and
John Crisci
• Michael Tartaglia and John
Crisci were at the gym on
January 8, 2004
• Michael had a heart attack, but
paramedics would not let John
ride in ambulance with him
because medical power of
attorney papers were at home

(Photo Credit: David Zalubowski, AP)

• John drove home to get papers, but by the time he got to
Denver’s St Anthony Central Hospital, Michael had already died
(Special to the Denver Post, 2006)

Visitation Memorandum
• April, 2010: President Obama requested
that the HHS ensure that all hospitals
participating in Medicare or Medicaid:
– Respect the rights of patients to designate
visitors
– Do not restrict visitation based on sexual
orientation or gender identity
– Respect all patients’ advance directives

• Went into effect January, 2011, extended to
nursing homes in 2013
(National Resource Center on LGBT Aging, 2011, Human Rights Campaign)

Coming up… in Module 5
• Best Practices: Skill building for
transgender and gender non-conforming
people, health disparities, medical and
surgical support

Questions?
“All men are created equal.
Now matter how hard they
try, they can never erase
those words. That is what
America is about.”
- Harvey Milk, The Harvey
Milk Interviews: In His Own
Words

HEALE INFO:
www.nursesheale.org
Cecilia T. Hardacker, RN, MSN
Director of Education

Ray Maher Marie, MPH
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773.388.8683
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